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CRIMINAL CODE AMENDMENT (PREVENTION OF LAWFUL ACTIVITY) BILL 2015 
Discharge of Order and Referral to Standing Committee on Legislation — Motion 

Resumed from 20 October 2015 on the following motion moved by Hon Robin Chapple —  
That the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015 be discharged and 
referred to the Standing Committee on Legislation for consideration and report not later than 20 August 
2015.  

HON LYNN MacLAREN (South Metropolitan) [2.25 pm]: I will be supporting the motion moved so long ago 
by Hon Robin Chapple to send this bill to a committee. I believe there are many good reasons to send it to 
a committee, many of which have been articulated in the weeks since the motion was moved and some of which 
were flagged in the second reading debate. In my contribution today I want to cover a few of those reasons why 
the committee should look into this bill. At the conclusion of my remarks, I will be moving to amend the 
reporting date because, as members would probably be aware, that date has passed. The date that I will be 
proposing, so that members can keep it in mind, is May this year. That is an adequate time frame for a committee 
to give serious consideration to the issues that have been raised and report back to the chamber with the wisdom 
of its deliberations. 

There has been considerable community backlash to this bill, and that should give the government cause to 
consider whether this course of action is warranted. A committee could take submissions from the 83 groups that 
we know of that have raised serious objections to this bill. We are aware that some of those groups have met in 
private with the Minister for Police and many have written to the Attorney General. Their concerns have not 
been addressed. They have been continually told that, basically, to put it colloquially, “She’ll be right, mate”, 
that this bill is within power, it does not raise any issues of constitutionality, the penalties are not too severe and 
it will be applied only in the narrow circumstances that were flagged in the second reading speech. Yet that 
contradicts every submission of the many different legal experts in this field. It is appropriate that the opposition 
is raising this matter during this debate to bring to the government’s attention these very serious criticisms of the 
bill as it has been drafted and put before us. 

In the almost one year since the bill was introduced, none of the concerns thus far have been allayed. Nothing on 
the supplementary notice paper indicates that there will be amendments to this bill, apart from my own 
amendments. Nothing in the public domain indicates that the government has heard and responded to the 
criticisms that have been made. In fact, we have heard nothing but a defence of this bill. This means that 
a thorough review of the bill in committee remains essential. Such a review is most effectively conducted outside 
this chamber in the committee rooms where members from across the political spectrum can hear evidence about 
the bill’s shortcomings and consider alternatives. Maybe the government can take a more appropriate course of 
action; maybe it could draft recommendations for us to consider in this chamber. We know from the various 
contributions to the second reading debate that very little consultation occurred on this bill. If this bill is referred 
to a committee, it will have an opportunity to undertake that consultation. In addition to the positions of the 83 
groups that either have been cited in the second reading debate or subsequently signed the petition to the 
government opposing this bill, the committee could review the concerns expressed in the media by the Minister 
for Environment who, when interviewed on RTR back in December when this bill was last on the notice paper, 
said that we should allow a certain degree of protest. The committee could also look at the comments of the 
outgoing chairman of the Environmental Protection Authority, Paul Vogel. In his final argument, he too stated 
reasons that a certain amount of protest activity should be tolerated by a government, without criminal sanction.  
I will put on the record some of those concerns that these people have raised so that the committee, should it get 
an opportunity to look into the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015, will have 
an opportunity to reflect upon and maybe even invite those commentators in to give their view of the role that 
they see that protest plays in our democracy. A committee might also be informed by the published material 
from the eminent legal minds who are contributing to the current inquiry by the Australian Law Reform 
Commission on rights and freedoms. That occurred after this bill was tabled. We have had an interim report from 
that committee and I want to talk a little bit about the Australian Law Reform Commission’s work on 
proportionality and necessity. Those are two things that the committee could look at in detail, informed by the 
Australian Law Reform Commission and the report that it has released. 

A committee could also look into the effectiveness of similar laws enacted in other states. For example, we know 
that Victoria passed similar laws but that when the new government came in, it repealed them; it did not even 
keep them on the statute book. What was the reason that the government repealed what we consider to be 
draconian laws? In Tasmania, the laws have been in place for almost two years. 

Hon Peter Collier interjected. 
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Hon LYNN MacLAREN: Yes, sir? 

Hon Peter Collier: Is this a second reading speech or a referral speech? 

Hon LYNN MacLAREN: I am sorry. Did the Leader of the House not hear me say that the committee should 
take into account and look at the laws that were passed in the other states and why they have been repealed or are 
ineffective? These are the things that the committee should look at. 

Hon Peter Collier interjected. 

Hon LYNN MacLAREN: I have not been called on a point of order, and I certainly would take the direction of 
the President if he felt I was out of order. 

The PRESIDENT: Order! I have been following the debate closely and it is within the accepted guidelines at 
this stage. 

Hon LYNN MacLAREN: Thank you, Mr President. As I was saying, it is appropriate that at this time, if the 
Western Australian government wants to pass a law of this nature, it reflects upon the laws that are in place in 
Tasmania. They have been in place for almost two years and as far as I know they have not been used at all. In 
Tasmania there has been no need to charge anyone, except in the last couple of weeks, under the laws that are 
similar to the legislation the government is proposing. After the Tasmanian government announced a review of 
the laws, a few protesters were arrested in the Tasmanian forest. You would know, Mr President—I am sure it 
has been very highly publicised—that former senator and leader of the Australian Greens, Bob Brown, is one of 
those individuals who has been arrested under the similar laws in Tasmania. If members do not know that, that is 
the kind of thing the committee could look into. Why has the Tasmanian government not used these laws before? 
Is there a fault in the laws that were passed in Tasmania and can Western Australia learn something in order to 
prepare different laws? That is what we are asking for in this motion to send the bill to a committee. 

A committee could also examine whether the bill is so loosely drafted as to offend human rights, which many 
have argued, and whether the government’s intention of prohibiting certain specific activities could be achieved 
by tighter drafting. That is the kind of thing the committee could look at. I do not know whether members are 
aware, but I believe that the committee and the government should take heed of the United Nations’ news release 
today in which experts urged the state Parliament not to adopt new legislation that would result in criminalising 
lawful protest and silencing environmentalists and human rights defenders. This evidence from the UN 
rapporteurs—I believe there are three of them—states that there are serious problems with this bill so as to 
offend human rights. I would like a committee to look at that and tell us what is so offensive to human rights and 
to report back to us to inform us. I do not want to labour the point, but in its statement, the UN indicates — 

“If the Bill passes, it would go against Australia’s international obligations under international human 
rights law, including the rights to freedom of opinion and expression as well as peaceful assembly and 
association,” … 

That statement was from the UN special rapporteur on freedom of expression, David Kaye, on freedoms of 
peaceful assembly and association, Maina Kiai, and on human rights defenders, Michel Forst. These are eminent 
legal minds that should be considered when we pass this legislation. It has taken us almost a year to get to this 
point of considering whether to send the bill to a committee, and that is potentially what has saved this 
legislation. The government can now take a moment to pause and reflect upon not only the legal experts in 
Western Australia and nationally from the Australian Human Rights Centre, but also the UN rapporteurs on 
human rights. If the government can finally take this evidence on board and look at the drafting and what the bill 
seeks to achieve and what it does instead achieve, we might get a better bill—if this bill is sent to a committee. 

The bill would criminalise a wide range of legitimate conduct — 

Hon Peter Katsambanis interjected. 

Hon LYNN MacLAREN: I beg your pardon; did the member want to interject? 

Hon Peter Katsambanis: I was just listing all those very human rights–focused countries that are members of 
the UN Human Rights Council: China, Venezuela, Saudi Arabia and the like. 

Hon LYNN MacLAREN: Do you think this bill would pass there? 

Several members interjected. 

Hon LYNN MacLAREN: Do you think this bill would pass in those Parliaments? 

The PRESIDENT: Order, members! 

Several members interjected. 
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The PRESIDENT: Order! The motion is about the referral of a particular item to a committee of this house; it is 
not about arranging the membership of a United Nations committee. 

Hon LYNN MacLAREN: The UN goes on to state — 

“The Bill would criminalise a wide range of legitimate conduct by creating criminal offenses for the 
acts of physically preventing a lawful activity and possessing an object for the purpose of preventing 
a lawful activity,” … “For example, peaceful civil disobedience and any non-violent direct action could 
be characterized as ‘physically preventing a lawful activity.’” 

I am aware that these arguments were made in detail by many speakers in the second reading debate thus far. 
What is new and should be considered by the committee is the fact that the UN has now raised this issue and is 
sufficiently concerned with the drafting of the legislation. As far as I know, even up to today, the Premier has not 
acknowledged that this is an accurate assessment of the bill before us. Therefore, it is really important that 
a committee look at this matter and determine that, because clearly the decision-makers have either not been 
hearing the criticisms or disagree with the criticisms that have been raised. It is our responsibility to look at 
those. The best way to look at those is to have a thorough investigation in a committee, when we can carefully, 
slowly and calmly consider whether the drafting has gone too far and does offend human rights. I would hate to 
see Western Australia’s reputation marred in the eyes of our international trading partners because of the impact 
of these laws being passed, without a committee thoroughly examining whether they are indeed offensive to 
human rights. 

Some of the other things I believe the committee could review are the concerns raised by the Human Rights Law 
Centre, the Australian Lawyers for Human Rights, the Criminal Lawyers’ Association of WA, the Law Society 
of Western Australia, the Environmental Defender’s Office of Western Australia and the Community Legal 
Centres Association of Western Australia. Their criticisms have also been raised in the second reading debate 
and would inform the committee as to whether the bill offends the rights and liberties of the citizens of Western 
Australia. 

Our committee system offers a mechanism to review these concerns, to weigh up their merits and, if necessary, 
recommend amendments to the bill. Since the bill was first introduced last year, these concerns have been 
amplified rather than assuaged. If anything, the reasons to support the committee and to support the motion to 
refer this bill to a committee for examination are multiplying as the months go on.  

This bill was tabled in the Legislative Council on 25 February 2015. I am aware that since that time, the 
Human Rights Law Centre—along with other organisations and groups—has corresponded with every member 
of the Legislative Council, urging us to refer this bill to a committee. The Human Rights Law Centre supports 
the motion to refer this bill to a committee. 

Since this bill was introduced into the Legislative Council, the High Court of Australia has handed down the 
decision of McCloy v New South Wales [2015] HCA 34. That is a significant decision on the implied freedom 
of political communication. A committee of this house should consider whether that decision applies to this bill. 

Hon Michael Mischin: How is that relevant? 

Hon LYNN MacLAREN: That will be up to the committee to determine. 

Hon Michael Mischin: No, no. Tell us how it is relevant to this bill. 

Hon LYNN MacLAREN: That is the second reading debate, Mr Attorney General. 

Hon Michael Mischin: No. You are saying that is a basis for getting a committee to look at this bill. How on 
earth is that decision relevant to this bill? 

Hon LYNN MacLAREN: Counsel have provided a preliminary view to the Human Rights Law Centre that they 
have significant doubt about the validity of this bill if enacted in its current form. Mr President, I must say that 
I understand why the Attorney General and the Leader of the House, and other members, have sought to 
interject. It must be extremely uncomfortable for them to hear these criticisms from other eminent legal minds 
when they are trying to put forward — 

Several members interjected. 

The PRESIDENT: Order, members! This is a motion that this bill be referred to a committee. It is not a broad-
ranging second reading debate. Certainly, members can canvass issues and why it is important that a committee 
deal with this bill, but we do not want to get back to repeating the second reading debate. 

Hon LYNN MacLAREN: Thank you, Mr President. I assure you that I am trying very hard to stay within the 
tight boundaries of this motion. It is very important that we consider why we need to send this bill to a 
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committee. It has been several months since this house considered this bill, and quite a lot of material has come 
into the public domain during that time. I believe I am the last speaker on the opposition side on this motion. 
Therefore, I want to ensure that that information, which might convince members of this house to send this bill 
to a committee, is put on the record. 

In July last year—after this bill had been drafted, and certainly after it had been tabled—the Law Reform 
Commission released an interim report on its review of commonwealth laws for consistency with traditional 
rights, freedoms and privileges. That report is relevant to the discussion about whether this bill will impinge in a 
disproportionate way on the right of freedom of speech and freedom to protest. On 29 September 2015, the 
Australian Law Reform Commission, in partnership with the Constitutional Law Centre of WA and the Law 
School at the University of Western Australia, held a symposium to discuss aspects of the ALRC’s freedoms 
inquiry. The symposium was titled “Freedom’s Limits: Speech, Association and Movement in the Australian 
Legal System”. I believe I was the only member of the Western Australian Parliament who attended this 
symposium. The speakers at the symposium were Professor Rosalind Croucher, AM, ALRC president and 
commissioner for the inquiry; Grant Donaldson, SC, Solicitor-General of Western Australia; Professor Paul 
Fairall, foundation dean of law, School of Law, Curtin University; Dr Murray Wesson, Law School, University 
of Western Australia; and Dr Augusto Zimmermann and Lorraine Finlay from School of Law, Murdoch 
University. We might want to invite these people to talk to the committee should we be successful in getting this 
motion up. 

I want to share with members the thoughts of one of the eminent legal minds who spoke at that symposium by 
reading from a paper by Dr Murray Wesson. The paper is about the rules of proportionality and necessity. 
I obviously do not have the years of experience in law to be able to explain exactly how these rules might be 
used when laws are drafted. The Attorney General might be able to enlighten us on that in his second reading 
remarks. According to Dr Murray Wesson, the law of proportionality is the key principle for determining 
whether a limitation upon a right is justified. We are talking here about the right to protest. The paper states — 

In its ‘European’ formulation, proportionality entails the following steps: 

1. A measure restricting a right must serve a legitimate goal (legitimate goal stage); 

2. It must be a suitable means of furthering this goal (suitability or rational connection stage); 

3. There must not be any less restrictive but equally effective alternative (necessity stage); — 

We have argued that other laws are already in place to cover these activities. Therefore, it is important that the 
committee examine whether this bill goes too far and offends the rule of necessity. The final point is — 

4. The measure must not have a disproportionate impact on the right-holder (strict proportionality). 

A committee would be able to give serious consideration to that matter. Many civil society organisations are 
extremely concerned about the impact of this bill on the freedom of people to voice dissent and engage in 
peaceful protest. That is not a small point. If the Legislative Council passes this four-clause bill, it will have 
a serious effect on our civil society. People will fear that if they criticise the laws, policies and actions of the 
government, they may be fined up to $24 000, or be sent to prison. The necessity rule and the proportionality 
rule are tenets in our laws, and they must be considered with due seriousness. A committee of this house could 
report back to this chamber on whether these laws are necessary and proportionate. 

To date, we have had only a very short second reading speech to reflect upon the purpose of this bill. That 
second reading speech does not indicate any driving need for this legislation. It is not the case that a large 
number of protesters are out there and the government cannot find a law under which it can arrest those 
protesters. It is not the case that violent protests are being held in this state. No-one has begged for this law to be 
on the statute book. In fact, this bill has created a lot of backlash from civil society. That includes the WA 
Council of Social Service, the Anglican Social Responsibilities Commission, and the Uniting Church in Western 
Australia. I will not list them all, because they were all listed in the second reading contributions from members 
on this side. Civil society is concerned about this bill. It is, therefore, appropriate that we send this bill to 
a committee that is able to review whether this bill offends the Australian Law Reform Commission’s terms of 
necessity and proportionality and the implied freedom of political communication. Today in the media, the 
United Nations spoke out against the attempt by the government of Western Australia to pass this law. This is 
not a small point. It is not to be trifled with. This is a matter that can be considered by this Legislative Council, 
because we are a house of review. The committee should look at the issues that have been raised by many 
members on this side. Those issues have so far, seemingly, been discounted by the interjections from members 
on the other side. Many emails have been sent to members of this house—I am approaching 400 emails—from 
people who are concerned about this bill. The government has had a year to address the concerns that civil 
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society has raised and it has done nothing but defend these laws and, as a result, more and more people are 
emailing us with their concerns. 

Hon Adele Farina: I don’t know that they’ve done too much defending; they’ve just restated their position. 

Hon LYNN MacLAREN: Okay; perhaps the government has simply restated its position. It has not even 
explained why it thinks we are wrong. It has just said, “This is what we’re doing”, and that is it. It is a concern 
because, as we know, there is an overwhelming majority on the other side of the chamber and the government 
can pass this legislation without any opposition support, so that is why a committee is an appropriate vehicle to 
examine the clauses in the bill to determine whether they offend this implied freedom of political 
communication. 

We are doing everything we can to raise the concerns of legal minds and to have a better bill. Hopefully, the 
government will withdraw this bill but, in the absence of withdrawing the bill, we at least want to send the bill to 
a committee. This is not a game we are playing. These are fundamental rights that people are concerned about 
losing. The government has a responsibility. I know, Mr President, that, as a former educator and continuing 
your educative role in the Council, you know it is important that we bring people along with us. I can tell 
members that I do not know a Western Australian who wants this law. Has any member been contacted by 
anyone who is advocating for stronger laws to imprison these mythical protesters who are presumably 
committing violent, radical moves? In fact, the opposite is true. If the committee were to examine the current 
laws for protesters, it would uncover the truth that the James Price Point demonstration, which we believe is the 
genesis of this bill, was to stop an unlawful activity. It was completely appropriate that the demonstrators 
stopped the James Price Point project from ever affecting our environment. Likewise, it was completely 
appropriate that we stopped logging in much of our old-growth forest and saved that old-growth forest. In fact, it 
was so appropriate that the government changed in 2001. The protest action was at such a degree and people 
were so upset about an ongoing policy to log in old-growth forest that it changed the government. It was one of 
the key factors that changed the government. The protesters have a right and, in fact, play an important role in 
ensuring that we move down the road in our history in Western Australia with everybody on board and that we 
look after our environment and the good of all, not just particular commercial interests. I think it is great that we 
have a system whereby we can speak out, we can stand up for refugees and we can march through the streets and 
call on seemingly minority issues that turn out in due course — 

Point of Order 

Hon MICHAEL MISCHIN: I have heard this before in the context of the second reading debate. This is 
drifting away from the examination by a committee. If Hon Lynn MacLaren has exhausted the reasons, she 
ought to sit down and let us get on with the debate. 

The PRESIDENT: There is a point of order. I was following that section of the member’s remarks very closely. 
Various principles in the bill were being talked about, but then the member moved away to principles in general, 
which I think is a step too far. The remarks need to relate specifically to how and why it is important to have this 
matter before a committee. 

Debate Resumed 

Hon LYNN MacLAREN: Thank you very much, Mr President, for guiding me in that fashion. I am just trying 
to cover what the committee could look at. Concerns have been raised about the constitutionality of the bill and 
I think that should be reviewed by the committee. It is a good reason to support this motion. The bill also has 
very loose drafting and ill-defined terms. We would like the committee to examine whether those terms are ill-
defined. One term that has been mentioned is “thing”, and I will go into that in a little more detail. I believe that 
a committee could examine whether existing provisions are adequate, such as move-on laws, trespass laws and 
civil action, which can all be used to counter the kinds of activities that have been raised as the rationale for the 
bill. We should also ask the committee to look at whether there is sufficient cause to reverse the onus of proof, 
which has been raised by people. I know it is a concern of the Criminal Lawyers’ Association of 
Western Australia. In particular, in my second reading contribution—I will not read it now—I quoted Tom Percy 
as one of the lawyers who is concerned about that matter. The committee could also look into whether the 
penalties are too severe. Maybe the penalties align with other criminal penalties of that kind, but we need to look 
at whether the penalties are appropriate and whether they are so severe that they will silence dissent. In a strong 
democracy, we need an ability to raise our dissenting voices and act in ways that are appropriate to stand up 
against certain activities, whether it is logging old-growth forest or putting a road through a wetland, which, by 
the way, is another illegal activity should this government choose to continue down the road of building Roe 8. 
There is also confusion in the community about the bill’s intent, and that is possibly due to the lack of 
consultation before tabling the bill. A committee would have the opportunity to look at that. If what people are 
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saying is true and it is being misinterpreted, certainly a committee could review that and outline what it thinks is 
an accurate definition in the clauses, but the other advice we have is that those clauses are offending our 
freedoms. 
Finally, I believe that the committee should look at whether the new powers are needed. I made those points in 
outlining the Law Reform Commission’s advice. I think the committee could also consider the interim report, 
because the commission has recently reviewed the proportionality and necessity of Australian laws. I also want 
to mention the many prominent Western Australians who have spoken out since the second reading debate. One 
of them was ex-Environmental Protection Authority chairman Paul Vogel, and this speaks to the necessity. 
I would like the committee to review this issue and perhaps invite him to talk about his comment in an article in 
The West Australian by Daniel Mercer that states — 

Dr Vogel said the rise of social media sites including Twitter and a “shift” towards using litigation had 
made it easier than ever for opponents of projects to mobilise against them, pointing to the campaign 
against the Roe 8 extension as evidence of both strategies. 
Despite this, Dr Vogel urged governments not to legislate against such tactics, arguing it would be anti-
democratic and push those opposed to industry into more extreme strategies. 

Hon Michael Mischin: What does social media have to do with this bill? 
Hon LYNN MacLAREN: It could be an easy thing for the committee to decide whether the gamut of the bill as 
proposed takes in the lists that people use to communicate with each other when they are planning to protest. It 
certainly should be considered because it came up in a forum that I gave the other week. Someone at the forum 
asked whether it would mean that if people were preparing a protest action that might conceivably stop 
a theoretically lawful activity, the tools leading up to that would be able to be confiscated — 
Hon Michael Mischin: What did you say? 
Hon LYNN MacLAREN: I said that we do not know the answer to that. I do not know the answer to that. The 
bill is so poorly drafted that we cannot know the answer to that. The terms are ill-defined and it is poorly drafted, 
and that is why the committee should look at it. That is why questions like that come up. People wonder whether 
their contact lists will be considered in that context. The committee can examine the evidence of these legal 
experts who say that the bill criminalises a wide range of activity outside the scope of what has been stated in 
public and put on the record in the second reading speech, and in briefings put to members of Parliament. 
How else do we resolve this contradiction other than by focusing the minds of committee members on asking 
questions of the experts? Committee members can conduct their own research. Their research officers can 
provide reports about how other states are doing this and the pitfalls of this legislation elsewhere. The merits of 
the competing views can be discussed and a report provided to Parliament. As far as I know, it is appropriate 
business for this house as the house of review. This is what we should be doing. This is why a committee should 
be charged with doing it. The committee could also examine the concerns raised by civil society. It would be 
well placed to invite members of the Anglican Social Responsibilities Commission; the Anglican Diocese of 
Perth; the Justice, Ecology and Development Office within the Catholic Archdiocese of Perth; the Uniting 
Church in Australia, Western Australia; the Church of Christ, Wembley Downs; and BaptistCare support 
services, who have all written to us to express concerns. I believe they have also written to the ministers and had 
no joy in the serious questions that they posed. I believe the committee can do that. Members should support 
sending the bill to committee. 
A couple of other members have mentioned this, but I will also mention it briefly: we can use fundamental 
legislative principles to measure whether this bill meets those principles. Fundamental principle 4 was given to 
me while I was doing committee work on a bill. Number 4 asks: does the bill reverse the onus of proof in 
criminal proceedings without adequate justification? Currently, I would say that most people who have looked at 
this bill have said yes, it does. A committee could review that. If there is another side to the government’s 
argument, a committee can consider and report it so that this house can look at it. It can also look at: does the bill 
provide appropriate protection against self-incrimination? It is extraordinary that somebody can guess whether 
a person will, one day, prevent a lawful activity by whatever it is they are carrying around. A person can be 
brought in, under suspicion of intent, to explain that they were not going to do that; they were just going to 
grandma’s house to give her a better bike lock. They were not going to padlock a gate and stop exploration on 
farming land. The person wanted to give a padlock to their grandmother who needed a safer padlock for her bike 
because she had an old, rusty one. As far as we know, under this bill a person could be arrested for the intention 
of preventing a lawful activity. Exploration is lawful. People can come on to a farm; it is a completely lawful 
thing. The owner is not entitled to lock the gate to keep them out. That is a concern. If a person is pulled in for 
that, and they have that serious padlock from Bunnings in their backpack, as we have heard, they have to explain 
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they did not have that intention, “No, I’m sorry, I didn’t have that intention.” It is a he-said, she-said thing. That 
is the reversal of the onus of proof. It gets rid of the presumption of innocence. 
From reading the second reading speech, I understand that the government is trying to stop people from 
inventing new lock-ons or something, but that is not what this bill does. Wake up! A committee can look at that 
and say, “If the intention is to capture only people who are constructing this, or only farmers as they are walking 
up to the gate with the padlock or whatever, let’s draft it that way.” If it is unreasonable or impossible for that 
bill to be drafted, let us find another way to do that. This bill reverses the presumption of innocence and the 
protection against self-incrimination. That is what the committee can look at under these fundamental legislative 
principles. 
Hon Helen Morton: You support the intent then, do you? Do you support the intent of preventing lawful 
activity? 
Hon LYNN MacLAREN: I support this bill being thoroughly scrutinised by a committee to determine what it 
delivers.  
The seventh fundamental legislative principle is: does the bill adversely affect rights and liberties, or impose 
obligations, retrospectively? Does it? Do we know that? The committee could look at that. 
The final legislative principle that the committee should examine, and that we heard plenty about during the 
second reading debate, is: is the bill unambiguous and drafted in a sufficiently clear and precise way? I have just 
argued one instance of the “thing” being ill-defined not meeting that principle. It offends principle 11: is the bill 
unambiguous and drafted in a sufficiently clear and precise way? I would say no, but the committee should look 
at that because it could hear both sides. Why have the drafters chosen four clauses? These arguments have 
already been waged. I am not interested in redoing my second reading contribution because I gave it four hours 
of my intellect. I believe I have put enough in Hansard about it. 
I want to make a really clear case for sending this bill to the Standing Committee on Legislation. There is new 
evidence. Eminent legal minds have criticised this bill in the same way that we criticised it in our second reading 
contributions. Civil society is extremely concerned about this bill. There has been a lack of consultation. Sending 
this bill off to a committee is an opportunity for that to occur. The United Nations could not have been clearer 
today—it is very fresh information. The UN finds this bill to be offensive and its drafting too broad, and 
I believe the onus of proof is unjustified. The committee needs to look at that. 
I have mentioned the fundamental legislative principles. I have mentioned every single reason I think this bill 
should go off to committee. The only thing I have not done yet in my speech is talk about how successful 
committees are. Why would we send bills to a committee if we did not believe in them? I want to mention the 
inquiry that the Standing Committee on Legislation did into the Bell Group Companies (Finalisation of Matters 
and Distribution of Proceeds) Bill. I was a member of that committee, which reported to this Parliament on that 
bill. A lot of work was done on it. We produced a report and came up with recommendations. The government 
accepted the recommendations. The bill presented to us needed fixing. The committee identified how it could be 
better. The government accepted that; in fact, the government even accepted the minority recommendations in 
that report. It shows that committees do play a valuable role in this house. There are times when the government 
produces bills that are not good enough. There are times when it is appropriate for committees to look at bills 
and to bring in the experts, and to hear the Attorney General’s concerns as well as any other member of 
Parliament’s concerns. Committee inquiries have been successful in the past. 
The only thing I want to consider finally is whether the report date is appropriate. Obviously we want to extend 
the date. When the original motion was put, the date was thought to allow enough time for the Standing 
Committee on Legislation to consider the bill, but obviously debate on this bill has been pushed out because it is 
so controversial. Now we are at the pointy end of that. I will move to amend the motion to delete “20 August 
2015” and insert “19 May 2016”. That date is not too far away. That means the Standing Committee on 
Legislation would have to be fairly efficient with its time and it would have to dedicate itself to the task. As 
I have mentioned, even though it is a four-clause bill, there is quite a bit to consider and a lot to do. I believe 
I have already made the case that we should send it to committee, but we should give that committee a little extra 
time. 

Amendment to Motion 
HON LYNN MacLAREN (South Metropolitan) [3.09 pm]: I move — 

To delete “20 August 2015” and insert — 
19 May 2016, and that the committee has the power to inquire into and report on the policy of 
the bill. 
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That is a question that Hon Helen Morton asked me earlier. I believe that the committee should look at that, and 
that is the amendment to the motion that I am moving at this stage. 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [3.11 pm]: If it will assist the house, 
the government will support the amendment. 
Amendment put and passed. 

Motion, as Amended 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [3.12 pm]: The government opposes 
the motion for referral. Ordinarily, referral of a bill of this nature might have some merit if there were a question 
of whether the bill achieves the policy at which it is aimed or whether the policy is a sound one, and there was 
some genuine expectation that an objective, non-partisan, dispassionate analysis could be conducted. In this case, 
as I will demonstrate, there is no point in troubling a parliamentary committee with this issue. There is nothing to 
be gained from the exercise, and there would be no point to it. It will not add to the knowledge that the house 
presently has at its disposal to enable it to vote sensibly on this bill or examine it in the Committee of the Whole, 
and it would be detrimental to the parliamentary process to refer the matter to a parliamentary committee under 
the circumstances that have been demonstrated over the past year. 
The government might have had more sympathy towards the idea if it had been raised at the outset of the debate. 
That may have displayed some evidence of a genuine desire to examine and address the issues in the bill in 
a constructive way, but that was not the case. The idea of referral to a committee was raised only after all 
members of the opposition and the Greens had exhausted the time available to them during the second reading 
debate. I must say that, after the first speech or two, nothing novel was raised in any of the contributions. They 
were calculated to occupy all the time available to the house and to extend the debate as much as possible. The 
opposition is implacably opposed to the bill and the policy that founds it. I know that Hon Darren West has 
claimed that he has sympathy towards parts of it, for what that opinion is worth, or what those comments are 
worth. I venture to suggest that he just gets on a roll when he is filling in time with his stream-of-consciousness 
soliloquies and says stuff that he does not really understand or mean. I think it is plain that members opposite 
have made up their minds and will not support the bill. Hon Darren West, for example, has disingenuously told 
us that if the bill went to a committee, he “might” change his mind. Whether or not he changes his mind is beside 
the point; he will not change his vote. That has already been decided by caucus and, if we are to judge from the 
comments recently about the requirement for an assertion of loyalty towards the state secretary of the 
Labor Party to do whatever the state secretary directs, it will have been decided at that level. Whether or not 
Hon Darren West can be persuaded personally is beside the point; he will vote as his caucus directs, whatever his 
personal feelings might be. 
I should at this stage dispose of some of the observations made by Hon Darren West, and just in case it may be 
thought that I am picking on him because he is a big target, they are pretty much what has been reflected by 
everyone else who has spoken on this motion. He is not alone in advancing this stuff. He gave the impression of 
someone who has been told to use up as much of the 45 minutes available to him as possible, and that he might 
want to show how much trouble he has in understanding this three-page bill, which consists of fewer than 500 
words, to fill up the time. 
Hon Ken Travers: Five hundred important and disgusting words. 
Hon MICHAEL MISCHIN: I take it the word “thing” is disgusting to Hon Ken Travers. Thank you. 
Hon Darren West has done an admirable job of filling in the time. He tells us he cannot understand ordinary 
English words, and he takes unconnected elements of the bill and joins them together to impress upon us the 
extent of his ignorance and bafflement. He is reduced to repeating the proposition—get this—that the 
Criminal Code is an important act of Parliament. Wow; he has learned something in the last few years! This is an 
amendment to the Criminal Code, he says, and therefore has to be referred to a committee. That is the extent of 
his reasoning on the subject. Amendments are not referred to committees as a matter of routine; there must be 
a point to it. Committees provide high-level assistance to Parliament to do its job. They are not some kind of 
special needs class, or a remedial Thinking 101 substitute, or a course in statutory interpretation for dummies. 
There are very simple words in this bill that any parliamentarian worth his or her salt ought to be able to 
understand in context. The use of the word “thing” has been played upon. They all ask: what does “thing” mean? 
The use of the word “thing” in a statute is a routine use of the word, and its meaning depends on the particular 
context. 
In case anyone is interested, I received advice recently from Parliamentary Services, I think, that a class is going 
to be held by an academic on how to conduct statutory interpretation. I urge members opposite to go along to 
that; they might actually learn something. It would be a whole lot cheaper and more effective than convening 
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a parliamentary committee to waste its time and resources to teach them the basics. A parliamentary committee 
is not a substitute for kindergarten-level English classes. I suggest that Hon Darren West and others get some 
help from their colleagues, out of session, rather than embarrassing themselves in here. Whether his ignorance, 
feigned or genuine, and inability to understand basic concepts — 

Several members interjected. 

The ACTING PRESIDENT (Hon Amber-Jade Sanderson): Order, members! 

Hon MICHAEL MISCHIN: If the member has a genuine lack of understanding of how to read a statute,  
I suggest he take some classes on the subject, or hand over his job to someone who can do it, rather than convene 
parliamentary committees to help him out. Using up 45 minutes of his time to express his ignorance is not a wise 
or edifying use of parliamentary time. I do not know which is worse: a member of Parliament who pretends to 
know everything and does not or one who pretends to know nothing. 

I will get back to what caucus has told members opposite to do. Let us have a look at the sequence of events in 
the debate on this bill. Every member of the opposition has spoken against it. Hon Sue Ellery tells us that if it 
had been referred to a committee, it could have been reported on by now. The opposition did not seek a referral 
to a committee; Hon Robin Chapple sought a referral to the committee. That was after the entire opposition had 
spoken at length and repetitively. When he raised the idea, the opposition took to it like a shark to a drum line 
and is now repeating the performance. 

Hon Ken Travers: Is that your best analogy? The drum lines failed. 

Hon MICHAEL MISCHIN: Perhaps it would be a tiger shark taking to a drum line, if that is more accurate, or 
perhaps a Governor-General to a knighthood. 

Now they have repeated the performance with the referral motion. They have all spoken at length, repeating the 
same arguments over and over again and none of it has been particularly edifying. If they are genuine about 
examining a bill dispassionately and objectively with an open mind to try to improve upon it, a motion should 
have been made to refer it to a committee at the beginning rather than at the end of the debate after the 
filibustering has taken up the time of the house. 

We have the opposition’s own words to support the fact that the whole purpose has been to delay the passage of 
the legislation, rather than to assist with its crafting. I refer to Hon Sally Talbot’s remarks. Leaving aside the 
personal abuse that she is so fond of as a substitute for any facts and sound argument, she suggested that I might 
have penned this bill on the back of an envelope, in my car, which presumably reflects the practices that she was 
used to under the last Labor government. Anyone who has listened to the second reading debate would know that 
this is not my bill; I am managing the bill on behalf of the Minister for Police. Hon Sally Talbot is even wrong 
on that. On 11 March last year, Hon Sally Talbot’s remarked — 

We will fight this bill right down to the wire, through to the bitter end. We will keep going right 
through to Christmas Day if the government requires us to do that. I point out to anyone casually 
reading Hansard that it is now mid-March. We will oppose this bill every step of the way. 

She then indicates that no amendment is proposed or likely. So much for any possible benefit from the 
legislation being referred to a committee for its correction and improvement. As Hon Darren West has reminded 
us, the deputy chair of that committee is Hon Sally Talbot. Is it seriously being suggested that Hon Sally Talbot, 
as a member of the caucus that decided on the position to oppose this bill to the bitter end and having regard to 
her implacable opposition to it, is going to go into committee with an open mind and a constructive attitude 
towards examining whether the legislation is justified? Seriously! 

Several members interjected. 

The ACTING PRESIDENT: Order, members! Order! Could members in the public gallery please remain 
seated. Thank you. 

Hon MICHAEL MISCHIN: Even Hon Ken Travers told us that he would talk until he ran out of breath, no 
matter how much time was allowed for the bill’s consideration. Hon Ken Travers said — 

Even if my leader tells me to sit down, I will have an argument with her behind the Chair on these bills. 
Ultimately, I know who will win that battle. 

Seriously, will anything that emerges from that committee change the opposition’s position? And then there are 
the Greens. Hon Robin Chapple moved that the bill be referred to committee. Hon Lynn MacLaren now urges 
the bill be referred to committee because all sorts of question have been raised—things that she does not 
understand—that she claims have not been addressed in the second reading debate. I have not had a chance to 
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reply to the second reading debate and deal with those questions in detail because everyone else has been on 
their feet telling us about how confused they are. Hon Lynn MacLaren now urges us to refer the matter. 

Point of Order 

Hon LYNN MacLAREN: Is the Attorney General not offending under standing order 45, imputations and 
personal reflections? 

The ACTING PRESIDENT (Hon Amber-Jade Sanderson): Member, he is addressing comments made 
during the course of the debate. I have not heard anything of a personal nature yet. I am listening closely. 

Debate Resumed 

Hon MICHAEL MISCHIN: Every argument and hypothetical that Hon Lynn MacLaren has raised has 
demonstrated why the legislation ought not to be referred to a committee and why that is not necessary. Let us 
look at what Hon Lynn MacLaren told us on 17 March. She said — 

Madam Deputy President, if you have listened to anything in the second reading debate, you will know 
that I have serious concerns and I believe the bill should be opposed. I believe it is not salvageable. 
However, I have, as is my duty as a member of Parliament, taken great pains to look at the complexities 
of the bill and how it might be possible, if we were to send it to a committee, to improve it or slightly 
modify it. I am arguing strongly that we not send it to a committee … 

Look at what has changed—another opportunity to delay the bill’s passage and all of a sudden we have leapt on 
to it, haven’t we? That is the sort of thing that will degrade the purposes of our parliamentary committees. The 
referral of matters to a committee, the members of which have already stated their positions and made it quite 
plain that, as a matter of philosophy, they are opposed to it and have closed their minds to it, is not a legitimate 
use of parliamentary committees, parliamentary resources and parliamentary time. There is a valuable role to 
ensure that a bill reflects policy or to improve its operation by referring it to a committee. There is no point, 
except as a political delaying tactic, to refer this bill to a committee. It would waste the committee’s and 
Parliament’s time and insult the Parliament’s dignity and function. 

Point of Order 

Hon LYNN MacLAREN: I hear in the Attorney General’s comments an imputation and personal reflection 
upon our professionalism as members of this Parliament that we cannot actually go into a committee and 
consider something. We have demonstrated time and again that it is our profession to do so without bringing 
prejudices into it. That is our duty and he is, in my view, reflecting against us and criticising our personal ability 
to be reasonable members of this Parliament. Madam Acting President, I ask that you again consider whether the 
Attorney General is offending that standing order. 

The ACTING PRESIDENT (Hon Amber-Jade Sanderson): Member, there is no point of order. The 
Attorney General is addressing comments made in the course of the debate. You may not like the comments that 
he is making or his responses to points made, but that is what I am hearing. 

Debate Resumed 

Hon MICHAEL MISCHIN: Thank you, Madam Acting President. 

I can understand Hon Lynn MacLaren’s sensitivity about having her past comments—presumably delivered 
genuinely—being used to counter her arguments expeditiously being raised now. I am simply quoting her, and 
I have quoted other members who have chosen to say certain things, to reveal to the house their particular 
attitudes and the conclusions drawn from those. If she does not like those conclusions, she needs to be more 
careful next time she opens her mouth. In any event, the government will not be a party to a political tactic to 
refer this matter to the committee to further delay its passage. Any of the issues raised about the way the 
legislation is constructed, what it means and how it is to operate can be dealt with in the course of my response 
to the second reading debate and in a proper analysis during the Committee of the Whole stage. 

Division 

Question put and a division taken, the Acting President (Hon Amber-Jade Sanderson) casting her vote with the 
ayes, with the following result — 
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Ayes (13) 

Hon Robin Chapple Hon Sue Ellery Hon Amber-Jade Sanderson Hon Samantha Rowe (Teller) 
Hon Alanna Clohesy Hon Adele Farina Hon Sally Talbot  
Hon Stephen Dawson Hon Lynn MacLaren Hon Ken Travers  
Hon Kate Doust Hon Martin Pritchard Hon Darren West  

Noes (22) 

Hon Martin Aldridge Hon Peter Collier Hon Alyssa Hayden Hon Michael Mischin 
Hon Ken Baston Hon Brian Ellis Hon Col Holt Hon Helen Morton 
Hon Liz Behjat Hon Donna Faragher Hon Peter Katsambanis Hon Simon O’Brien 
Hon Jacqui Boydell Hon Nick Goiran Hon Mark Lewis Hon Phil Edman (Teller) 
Hon Paul Brown Hon Dave Grills Hon Rick Mazza  
Hon Jim Chown Hon Nigel Hallett Hon Robyn McSweeney  
 

Question thus negatived. 

Second Reading 
Resumed from 19 March 2015. 
HON MARTIN PRITCHARD (North Metropolitan) [3.32 pm]: I was hoping that the Criminal Code 
Amendment (Prevention of Lawful Activity) Bill would be referred to a committee and then I would not have 
had to give a speech in the second reading debate. 

Hon Simon O’Brien: We’ve all got mixed feelings. 
Hon MARTIN PRITCHARD: It might have been a big hope, but still. 
The concern I have with this amendment bill is basically in two parts. The bill was introduced in February last 
year. I came into this house in May so the bill has more tenure than I do here. Personally, after reading the 
Attorney General’s second reading speech when he introduced the bill, I was a little confused because I thought 
the amendment bill was introduced to deal with a particular problem that had been identified in a couple of 
protests about the environment. I note that the Attorney General said in the second reading speech — 

A common tactic used by protesters is to lock themselves onto equipment, trees and other objects in 
order to block roads, or otherwise obstruct lawful activity. 

Like most members here, I have seen much TV vision showing people linking hands across roads or chaining 
themselves to trees, so I thought that that was not something new. However, the second reading speech states 
further — 

In recent times … more innovative methods are being used to hinder police attempts to remove the 
protesters. 

A common method is to use devices known as thumb locks or arm locks to secure people to machinery and thus 
stop lawful activity. 
I have to be honest: people who know me know that I am not overly green, but I had a little sympathy for the fact 
that the ingenuity of the protesters was creating some problems. I thought it was a worthwhile debate to have 
about whether that was appropriate. I was thinking that the bill was designed to try to stop these new innovations 
of locks. In my earlier days, people who had chained themselves with just an ordinary chain would require a pair 
of boltcutters to cut the chain and they would be given a move-on notice and that would pretty much be the end 
of it. However, these new approaches are creating difficulties and maybe we should discuss whether legislation 
to address that is appropriate. As I was reading the second reading speech, I thought that was the objective of this 
new legislation—to try to deal with that specific problem. Then I moved further to the explanatory 
memorandum, and again I thought that that was what it was trying to deal with because it states — 

This offence will apply to situations such as where protesters are found in the vicinity of a … protest 
site with devices such as thumb locks, chain locks, arm locks or any article that is adapted for the 
purpose of creating a physical barrier to a lawful activity … 

I thought again that that was obviously what the government wanted to deal with. It has had a couple of incidents 
that have created some concerns and some resources have been spent trying to deal with this new innovation. 
I then turned my mind to the bill itself and I came to proposed section 68AA, which refers to the creation or 
maintenance of a physical barrier to carrying on the lawful activity. I wondered what it meant by a “physical 
barrier”. People who know my history will know that I come from the union movement. I have been involved in 
a number of picket lines. Does that constitute a physical barrier? I can describe the sorts of picket lines I have 
been involved with, when people take a chair and a table and sit near the driveway that goes into a site. They do 
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not actually block the front of the drive. They sit there and indicate to drivers that it would be great if they did 
not visit that site today, but they do not physically stop them. But is that a physical barrier? It got me thinking 
about what “physical barrier” means. One of the reasons I was somewhat displeased that the bill was not referred 
to a committee is that I think those sorts of things would have been able to be dealt with quite well. I have a big 
respect for the committee process. 
As this bill has not been sent to a committee, I have to try to draw on my own mind as to what a physical barrier 
constitutes. I have noted that pretty much all the contributions to this debate have been from this side of the 
chamber and so I have not drawn any enlightenment from the government about what it means by a physical 
barrier. The reason it creates some difficulties in my mind is that when the debate for the referral of the bill was 
being conducted last year, I had cause to go to one of the committee meetings we have on a Wednesday 
morning. While I was at that committee meeting, I received a text to say, “Don’t worry too much but there is a 
bit of a problem at Parliament House. There are 20 or 30 taxis out the front of Parliament House and when you 
come back, you might have difficulty getting in or out.” As I walked back to the building, I saw that the taxis had 
dispersed, so I did not have the problem, but I thought: are those taxis in the driveways creating a physical 
barrier? I suppose without the government having the ability to explain to me otherwise, I would think that 
would be the case. Would that also be a case of halting lawful activity? A person who parked out the front of 
Parliament House and wanted to leave would definitely be hindered in their lawful activity of returning to work 
or doing whatever they wanted to do. This created other questions in my mind. If this legislation had been in 
place, could the taxidrivers be convicted under this legislation? If they could be convicted under this legislation, 
would they be aware that a person inside the building was asking somebody else inside the building how to get 
out? I understand that they did not go out to the people. It created some issues in my mind as to how this 
legislation would work when we start talking about physical barriers. 

As I mentioned, I have been involved in a number of pickets. I will mention one that I was not involved in but at 
least one person in this chamber might remember what I am about to talk about. An issue arose in Paraburdoo. 
The Shop, Distributive and Allied Employees Association had an organiser in the north west—a man by the 
name of Damien Clarke—who was trying to resolve this issue. I have to admit that Damien is—sorry, he was; he 
has passed away since—an extremely big gentleman. To look at him, one would be intimidated. That is just the 
way he was. It did not matter whether he tried to be intimidating; he was just a big man. The manager had locked 
himself in the store. He rang his management in Perth and said, “Help; we are being surrounded”, which 
happened to be one organiser walking around the store trying to get in to speak to the manager. The state 
manager of that particular company rang the union office and asked us to remove the barriers around the store 
because customers could not get in. The fact is that we had an organiser walking around the store trying to get in 
to speak to the manager. The manager had locked the doors and there was a barrier. I think it is a physical barrier 
when we talk about locked doors. Was Damien responsible for that under this legislation? Who knows? 

Without having had the opportunity for the government to explain it to me, I also think about barriers. In my 
experience, barriers are mostly involved in protests of some kind or another. Often these protests, which 
occurred in my previous life, were about wage increases or conditions or problems on a work site. One tactic that 
I have heard used within clerical work sites is a sit-in. If people come into the office and decide to sit down, that 
creates a barrier. Is that the sort of barrier we are talking about? 

My concern with this legislation is that it is not necessarily targeting what I believed it would target—that is, 
maybe three or four protesters who decided to use some innovative way to lock themselves to machinery and 
such things. Again, I have some sympathy for the fact that that could cause some physical damage to the 
machinery; there is the chance of injury to the person locking themselves to the machinery and it may tie up 
resources. Initially, I had some sympathy for this legislation. But if the legislation goes further and refers to other 
forms of barriers, I have some real concerns about how it would work. We have farmers asking whether it is 
appropriate or whether it is an offence under the legislation to protest by locking the gates on their farms. This 
legislation says no, they cannot do that. Also, it says that they will be convicted of an offence if they do so. Do 
we need that sort of legislation? Is it not easy enough for the police or the people who want to access a farm to 
use a pair of boltcutters and cut the gate? If they are obstructed, other parts of the legislation could kick in. If 
a person stood in front of the trucks going through the gate, other parts of the legislation that currently work 
quite well could be used. I am concerned about introducing new legislation to deal with a very minuscule 
problem and then trying to expand the wording within the legislation, through what I believe to be bad drafting, 
and encompass other forms of protest that have provided great benefits in the past. I do not think anybody in this 
place, without saying that there are no limits, would have a concern with the concept of protest. It is a very proud 
part of the history of almost all countries that they are able to protest, particularly in a democracy. They should 
be able to protest and say, “That is something I don’t believe in and I wish to make a point that legislatures can 
see that I do not agree with that particular change or custom.” 
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I am not necessarily concerned about the issue that was initially raised but the fact that the drafting does not 
match what the government has indicated it wants to try to tackle. If the drafting were better and it focused on 
thumb locks—these new types of locking mechanisms—we could have a debate on whether that is appropriate. 
I could be swayed but I still believe that the ability to protest is more important. I certainly could not be 
persuaded by this legislation. It is badly drafted and it does not address the concerns that the Attorney General 
suggested it was meant to address. I do not believe that we should just introduce legislation for legislation’s sake; 
it should be introduced for a particular reason. 

I also have some concerns with the reversal of proof. I believe that I heard in some interjections—that is really 
all that I have heard from this government defending its position—that other parts of this legislation include this 
reverse onus of proof. I decided to read part of the legislation. I did not read the whole Criminal Code but I did 
read parts of the legislation that were very close to it. I saw some situations in which there is a reverse onus of 
proof. The one I took note of was that if a citizen goes into a public place armed, they have a responsibility to 
demonstrate that they have a reasonable excuse for going into a public place armed. I can understand it in that 
situation. We are similar to America in this case. On a visit to Washington, I remember having lunch with 
a government official. The first thing he decided to share with me is that he had a revolver in the glove box of his 
car and he had National Rifle Association membership. We do not want to get to that point, so I can understand 
that people who go into public armed have a responsibility to prove that they have a reasonable excuse for doing 
so. However, I do not think it is reasonable for me, for instance, when I attended a protest with rope in the boot 
of my car, to be expected to explain that I am not guilty because I had the rope in the back of my car. That leads 
me to the next point, which is that if we are talking about items of that nature—again, I think the government 
really wanted to try to drill down to the fact that it was about thumb locks and things that could be modified in 
that event—I do not think there should be a reverse onus of proof if I have got a rope in the back of my car. Even 
if I did use rope to build a physical structure, it would not be a structure that could not be dismantled or moved, 
and the current legislation would certainly cover that situation. The first concern I have in both instances is the 
reverse onus of proof and the second is the legislation going much further than what I believe the government 
members intended when they talked about barriers. 

Another part that keeps getting raised is that the legislation contains the word “thing” as a descriptor. I feel that 
that is unreasonable and unnecessary. If the legislation focused on what the government believes to be the 
problem, it could have easily removed the word “thing” and put “locking device”, “modified locking device”, or 
“personal locking device”, and that would have dealt with the issue that the government wishes to deal with. The 
fact that the government has put the word “thing” in the legislation raises with people who have concerns with 
the legislation that the word “thing” should not be used because a thing could be a chair, an airplane or it might 
be anything. That is true, because the word “thing” does not precisely describe anything. If the government had 
referred this bill to a committee or drafted it better in the first place and focused on the problem that it wanted to 
address—being the two protests that created a degree of difficulty for the police and such—it could have made 
the definition and wording much better. It would have dealt with the issue and although there may still have been 
a debate in this house—there probably would have been—the government would be on much more secure 
ground as to what it is trying to do and there would not have been so much community angst about the breadth of 
what the government is trying to cover in this small piece of legislation. 

That is all I wanted to raise—people might be surprised that I am not using the full 45 minutes—because I want 
the government to focus in on what it is doing wrong. We will be moving through the Committee of the Whole 
debate and hopefully we will get some answers then, because it has been very difficult to get answers to date. If 
the answers do not better explain why this drafting has been so broad, it may be that more people will be 
convinced of the merits of the arguments that we have been putting. The National Party might have some 
concerns as I understand the Western Australian Farmers Federation is one group that believes this legislation 
goes too far and it has some real concerns about it. I would think that the National Party would believe that 
farmers are its natural constituency, and it might listen to them and be persuaded that this legislation should not 
proceed into law. 

That is all I wanted to say. I hope that we get some answers through the Committee of the Whole stage. We are 
yet to see whether that will be the case. I will keep an open mind and listen with open ears to the justification for 
what I believe to be the very poor drafting of this very small bill. With that, thank you. 

HON RICK MAZZA (Agricultural) [3.56 pm]: I rise today to make a contribution to the Criminal Code 
Amendment (Prevention of Lawful Activity) Bill 2015. I would like to start by saying that I absolutely support 
freedom of speech and I absolutely support the right to peaceful protest. Like everybody else, I have received a 
number of emails opposing this bill and a lot of it has surrounded freedom of speech and the fact that we should 
have the right to freedom of speech. I do not think anybody can disagree with that. The problem that I have, 
though, is that part of that democratic right comes with responsibilities. There must be a line in the sand when 
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freedom of speech and peaceful protest gets to the point at which it becomes obstructive and is probably 
a criminal activity. Every year we see people marching on Parliament House with their banners; we see a number 
of people come and protest about certain things. I have no problem with that, but people overstep the mark as 
soon as they chain themselves to machinery and endanger their own lives and the lives of other people who try to 
get them out of being welded into a tin can or cemented into something. My problem with it is that they are 
saying they want to protect freedom of speech. To me, that sort of activity goes against freedom of speech. 

Hon Darren West: Why bring everybody else into it? 

Hon RICK MAZZA: Because, if a person locks themself or is welded into a steel box or the inside of a drum, 
they are trying to bludgeon everybody else into thinking the way that they are thinking and people will not take 
up the other side of the argument at all. It is anti-freedom of speech. I do not support that sort of behaviour. 

I will certainly be supporting the bill. However, I have a major concern with the effect of this, as it can tie up 
some farmers and primary producers who may be in a very different situation. I am assured that locking a front 
gate will not cause an issue with this bill. However, if they chain themselves to the tractor because they have 
been under some financial duress for a number of years, the bank has foreclosed and someone from the bank is 
actually there, I would not like to see that being considered as conducting illegal activity. I am flagging an 
amendment during Committee of the Whole to get around that and try to protect landholders on private land 
from being caught up in this legislation. I do not believe that the intention is for farmers to get caught up in it. In 
fact, an article in the Farm Weekly states — 

Police Minister Liza Harvey said … laws were needed to prevent extreme forms of protest and that “it 
is not about farmers driving around their properties with padlocks and chains”. 

However, in the article Dale Park states — 
“Even if farmers are not the direct target of this legislation, as Ms Harvey has indicated, they are still at 
risk of being punished for exercising their right … 

That is the thing I am concerned about. Farmers who are not pests—as far as being recalcitrant protesters who 
often protest—are forced into a position that may happen only once in their life in which they may want to 
protest by locking themselves to machinery in desperation. I would like to see some support from the 
government on that amendment. We will have to wait and see when we get to the Committee of the Whole. 
Hon Adele Farina: Are you saying that the minister said that it wouldn’t apply to farmers?  
Hon RICK MAZZA: No; I did not say that at all. I think from some of the media articles I have read that the 
intention of this legislation is not to pick up farmers who may lock and chain the gate. However, of course we all 
know that overzealous enforcers can sometimes go beyond what the intention of the bill is. 
Hon Adele Farina: Are you happy to take an interjection? 
Hon RICK MAZZA: Yes. 
Hon Adele Farina: I have a copy of a story in The West Australian of 19 March 2015, and it states that 
Mr Mischin confirmed that farmers locking a gate to protest about fracking could be charged. 
Hon RICK MAZZA: Yes, and I do not want to see that. However, I also understand the other side of the 
argument. Protesters often overstep the mark, in my belief. It creates a lot of angst for people if protesters have 
locked themselves onto a machine or inside a drum and they are trying to get them to move on. It was explained 
to me at the briefing that the purpose of this bill is to apply the same penalties to a person who cannot move on 
as would apply to any other person who was issued with a move-on notice. 
Hon Sally Talbot: You are saying that you do not want to see the law used in that way. However, the Attorney 
General has said that it could be used in that way. 
Hon RICK MAZZA: There are obviously penalties for people who are given a move-on notice but do not move 
on. However, currently a move-on penalty cannot be imposed if a person is locked on and cannot move on. The 
penalties in this bill are consistent with the penalties imposed for a failure to comply with a move-on notice. 
I will not keep the house any longer, because we have spoken at considerable length on this bill. I will be 
supporting the bill. However, I flag that I will be moving an amendment when we get to Committee of the 
Whole. 
HON PAUL BROWN (Agricultural) [4.01 pm]: Before I make my comments on the Criminal Code 
Amendment (Prevention of Lawful Activity) Bill 2015, I must say that it is good to see you back in the chamber 
again, Madam Acting President (Hon Amber-Jade Sanderson). 
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The Nationals are on record as supporting the bill. We have had considerable discussion among ourselves and 
among our constituents. I have also had lengthy discussions with WAFarmers during our monthly meetings. It 
has been said that WAFarmers initially opposed this legislation. WAFarmers certainly put out a press release 
stating that it was opposed to the bill. WAFarmers initially had a very narrow interpretation of what this bill 
would do. It was ill informed. It had not sought a briefing or an opinion at that stage, and it had not spoken to 
anyone about the potential effect of the bill. I have spoken with both Stephen Brown, the chief executive officer 
of WAFarmers, and Dale Park, its soon-to-retire president. It is safe to say that in the early stages, that 
conversation was at times quite fiery. That was the case particularly when I pointed out that I was not happy with 
WAFarmers’ early rush to put out a media release saying that it did not support the bill, when it had not availed 
itself of the facts. Since that time, WAFarmers has been attributed with having signed a petition, and it has 
moved away substantially from the position that it started out with. WAFarmers certainly does not want to be 
associated with the Animal Justice Party, Stop Live Exports and the other parties that are the associates of Hon 
Lynn MacLaren and are actively campaigning against live exports. 
In my pre-parliamentary days, I was at the receiving end of protesters who used thumb locks and barrel locks to 
lock themselves to livestock export ships and gates at Fremantle. I want to touch on that. This bill is not just 
about people who prevent other people from going about their lawful activity. It is also about preventing ill-
informed people from putting themselves in a position of harm. I want to reflect on a scenario that occurred in 
Fremantle in early 2012—I might be wrong on the date—when, in the middle of the night, a number of 
gentlemen, and a lady aged 18 or 19, illegally entered a livestock export vessel in the port of Fremantle. They 
found a position on the ship that was secluded, so that they could not be seen, and they used a thumb lock to lock 
the young lady to the railings. I put it to members that she was not terribly worldly-wise. I am not saying that all 
18 and 19-year-olds are not worldly-wise, but I think in this case she made what could have been a grave error. 
The crew who were patrolling the decks that evening came upon them while they were doing this. Not thinking 
about it, these three or four grown men quickly fastened the young lady to the railings, and then fled and vacated 
the scene. They ran away like rats deserting a sinking ship. Hansard might not be able to pick up my gesture, but 
they left this young lady with her thumbs up in a thumb lock, like this, and tied to the top of the cattle railings. 
She could not move. They did not choose to sit her on the ground or put her through one of the lower railings so 
that she could be comfortable and perhaps have some solace. No; they left her in that position. When she was 
found five or six hours later, she had soiled herself and was in distress. It was not a good picture to paint of these 
big, strong, strapping men, who were not prepared to face the consequences of their actions and had left this 18 
or 19-year-old girl thumb-locked to the cattle boat to meet her fate. Had it not been for the crew who were doing 
their regular patrol to make sure that the stock that had been loaded that day were well and fit, the outcome for 
that young lady might have been much worse. 

Let us not think that the people who use thumb locks are using any of their mental acumen to effect an outcome. 
Some of these people are no better than sheep. They just do as they are told and lock themselves to gates, cars or 
trucks. Another incident occurred shortly after that when some fool locked himself to a cattle truck outside the 
gates of Fremantle port. That meant that the truck could not be moved to enable the cattle to be offloaded onto 
the ship. That actually put the livestock at greater risk than what he was campaigning against, because it was the 
middle of summer, and it left the cattle, particularly those on the top deck, subject to the sun. Luckily, the police 
were able to cut him free quickly and the cattle were able to be loaded. Had that not happened, those cattle—the 
very things that he was protesting to protect—would have been in greater distress. 

One of the things that have been talked about ad nauseam in this debate is farmers and what would happen to 
a farmer if he locked himself to a gate. In fact, Hon Darren West said in his contribution — 

I can tell the Attorney General that, thanks to his legislation, I am committing an offence if I lock my 
gate. If I lock my gate and park a truck or a piece of heavy earthmoving equipment in front of the gate 
and tell people they are not coming onto my land, to get lost and go and find their gas somewhere else, 
I will now be a criminal. 

That is absolutely not so. 

Hon Darren West: Yes, it is. The Attorney General said so himself. 

Hon PAUL BROWN: I am not terribly worried about what the Attorney General said, because under the 
Mining Act, those companies are allowed to effect entry by other means. If the member locks himself to his gate 
or to a piece of machinery in front of his gate, under section 104 — 

Hon Darren West: That’s not what I said. 

Hon PAUL BROWN: You just take your time and listen. You had plenty of time to warble about nothing; you 
listen to me now. 
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The ACTING PRESIDENT (Hon Amber-Jade Sanderson): Order, member! Hon Paul Brown will direct his 
remarks through the Chair, please. 

Hon PAUL BROWN: Apologies, Madam Acting President. 

Section 104 of the Mining Act provides the power to enter and re-enter land with such assistance as is necessary 
and to do all such things that are reasonably necessary for the purpose of marking out the land. Under 
section 106, it is an offence to wilfully obstruct, hinder or interfere with any person lawfully engaged in marking 
out or surveying any land. If a farmer locks himself to a gate or to his machinery in front of a gate, there is no 
need to prosecute him, because under section 104 of the Mining Act, the mining company—it does not matter 
whether it is a mining company—or anyone who has a lawful right to enter that land may effect admission by 
other means. All that would then need to happen is for reasonable compensation to be paid for the cost of any 
damage, such as a fence that was cut, a gate that was taken away or crop damage. That is what is lawfully 
allowed at the moment. 

Hon Darren West: So why are you voting for this bill? 

Hon PAUL BROWN: I am not voting for this bill to lock up farmers; I am voting for this bill to stop people 
who are stopping others from going about their lawful activity. If a farmer wants to lock himself to a gate, there 
is no need to prosecute him, because there are other lawful means to enter property. Hon Darren West may sit 
there and shake his head and not understand what is going on, but that is the law that is currently in effect. 

Hon Adele Farina: That may be the case, but it doesn’t prevent prosecution under this legislation if it is passed. 
Hon PAUL BROWN: Let me say at the outset that I trust the police to make a determination. Members opposite 
might not trust the Western Australian police, but I do. I trust them every day to choose the right outcome. They 
may not always choose the right outcome, but I trust them every day, whether they are making a determination 
about my intent to do a thing and what a thing is, what speed I was doing or what I was doing tapping on the 
window of the house of someone I did not know. I trust them every day to make a determination and to use their 
cognitive reasoning to make a choice about which facet of the law they will use, whether that is a move-on 
notice, an order to disperse, the criminal trespass law or this law because someone used a thumb lock, a barrel 
lock, an arm lock or one of those chastity cars—or whatever they call those cars in the forest that people lock 
themselves into by the arms; I cannot remember what they are called — 
Several members interjected. 
Hon PAUL BROWN: Liberty cars, not chastity cars; sorry. I knew I was saying it wrong. 
Hon Stephen Dawson: You made some of the members in front of you blush! 
Hon PAUL BROWN: “Chastity” is not a word that is used often in this house. 
Liberty cars are frequently used; they have a pole through the middle of them and people lock themselves in. 
These are the sorts of things that prevent businesses from going about their lawful activity. 
One of the suggestions that have been made is that the word “thing” is inappropriate. Section 557A of the 
Criminal Code also mentions a “thing” and states — 

A person is presumed to have an intention referred to in this Chapter in relation to a thing in the 
person’s possession if — 

(a) the person is in possession of the thing in circumstances that give rise to a reasonable suspicion 
that the person has the intention; and 

(b) the contrary is not proved. 
We already have that in our Criminal Code, so there is no need for those on the other side of the chamber to get 
bent out of shape and have this confected sense of moral outrage at the word “thing”. Rather than just reading 
this bill, members opposite should read the Criminal Code and they will see that these words are already used. 
This already takes place; we are just applying it to these types of incidents in which a thumb lock, a barrel lock 
or an arm lock is used. 
Hon Darren West: I cannot believe you’re saying this. 
Hon PAUL BROWN: I cannot believe you got elected, but that is another story! 
I do not think anyone in this place does not understand that I have supported farmers, the livestock industry and 
the agricultural industry every single day. I would never stand in this place and support a piece of legislation that 
would have a deleterious effect on farming or farmers. The Nationals would not do that either. We have had long 
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and lengthy discussions about this issue in our party room. People in our party room had concerns, but we were 
able to work our way through those concerns. We have not been told by our factional bosses what to do. 
Several members interjected. 
Hon PAUL BROWN: Not unless I am a factional boss. 
I will just speak to the claims made by Hon Lynn MacLaren, who unfortunately is away on very important 
parliamentary business. She claimed that lawful protest was the reason that the James Price Point development 
was thwarted. In fact, those claims could not be any further from the truth. The Western Australian legal system, 
which was put in place by the Western Australian Parliament, caused the demise of the development at James 
Price Point. However, what I will say is that the protest up there was ugly. The things that were said about the 
people who were likely to go to James Price Point debased the people up there. The fly in, fly out workers were 
called rapists and all the other things that the professional agitators came up with. That all came to naught, 
because our legal system allowed people to oppose that development. Their peaceful protest was upheld in 
a court of law in Western Australia and that development then failed. 
One of the other comments that highlights to me the lack of understanding of some of these issues certainly by 
Hon Darren West — 
Several members interjected. 
Hon PAUL BROWN: I know I am speaking quite regularly in this debate about Hon Darren West, but he 
speaks about the Nationals so frequently that I like to give him a little bit of Hansard time. He said in his 
contribution — 

As members will know, I am a landholder and a farmer in the wheatbelt. Although my farm has not had 
any interaction with coal seam gas operators, I would not have to drive very far to find ones that have, 
and I have met several landowners who feel very strongly about the prospect of the coal seam gas 
industry waltzing onto their farms … 

Once again, WA does not have coal seam gas. There is a complete lack of understanding about the issues. 
Hon Darren West talks about coal seam gas. He may sneer and say ha-ha, but he fundamentally does not 
understand the issue. Once again, he is doing what he is told to do: “I’ve got to stand up and make a 45-minute 
speech, so I’ll make a 45-minute speech.” 
Several members interjected. 

The ACTING PRESIDENT: Members! I remind the honourable member to direct his remarks through the 
chair. 

Hon PAUL BROWN: Thank you, Madam Acting President. 

This bill, when it eventually becomes law, in no way, shape or form is designed to limit peaceful protest. 
A person protesting outside a gate, or sitting around playing a guitar and singing Kumbaya, can be asked by the 
constabulary to move on and does so. A range of laws can make people move on. Similarly, introducing this law 
allows the police force and the public prosecutors to have an effect on those who seek to actively work against 
people who have a lawful right. I have no problem supporting people who want to go about peaceful protest. 
I have no problem about people wanting to stand in front of a gate or a fence waving a placard. People can write 
continual emails. I think we have all received continual emails. We have asked the police to look at a couple of 
emails that came through. It turns out that the people writing emails from the Do Gooder website were not even 
aware that its name was being used. We have been receiving all these lovely emails saying, “Please don’t 
introduce this bill. Please don’t vote for this.” We have engaged the police. One of our members replied to an 
email and that person said, “I don’t know what you’re talking about. I have not sent you an email. I have not had 
any action in regard to this.” 

Point of Order 

Hon SALLY TALBOT: I am very concerned about what I hear from Hon Paul Brown. Is he saying that 
Western Australian electors who have contacted their member of Parliament expressing a concern are now 
subject to a police investigation? 

The ACTING PRESIDENT (Hon Amber-Jade Sanderson): There is no point of order. The member is 
making a general comment. 

Debate Resumed 

Hon PAUL BROWN: Thank you, Madam Acting President. 

 [17] 



Extract from Hansard 
[COUNCIL — Tuesday, 16 February 2016] 

 p5c-22a 
Hon Lynn MacLaren; Hon Michael Mischin; President; Acting President; Hon Martin Pritchard; Hon Rick 

Mazza; Hon Paul Brown; Hon Dr Sally Talbot 

I will respond to that anyway, even though it was not a point of order. No; we did not seek to have the police 
investigate people sending emails. We asked the police to investigate the fact that we replied to an email that was 
sent to a member of Parliament and that person said, “I have not written this email. I don’t know what you’re 
talking about”; therefore, we asked the police to investigate it. 

Hon Adele Farina: Can you table those emails that you are referring to? 

Hon PAUL BROWN: No, I do not need to table those emails because they are confidential. They have people’s 
names and addresses on them. All I am doing is highlighting some of the subterfuge and disingenuousness of 
some of the people promulgating this argument. We are not here to stop people from conducting lawful, peaceful 
protests, but we are here to stop people preventing other businesses and organisations from going about their 
lawful business. I have been on the direct end. I have seen the negative outcomes both on businesses and the 
perpetrators, such as that young girl who had to be cut free after she had been standing for five or six hours. 
Those large men—those very courageous men who left an 18 or 19-year-old girl standing in a compromised 
position—were happy to run away and leave that girl there to soil herself and be arrested. The tactical response 
group cut that thumb lock from around there, putting her even further at risk of losing her digits, because it is not 
an exact science—every thumb lock, every barrel lock and every Liberty car is made differently. Every time they 
put an arm inside something, every time they put a finger or a thumb inside something, it is not a template. It is 
different every single time and they put themselves at risk. More importantly, they do not only put themselves at 
risk; they put 18 or 19-year-old naive little girls at risk of losing thumbs. 

Hon Simon O’Brien: They become radicalised. 

Hon PAUL BROWN: I agree totally with what Hon Simon O’Brien said—they do become radicalised. But 
unfortunately they may become radicalised without their thumbs! 

There is a real risk to people who engage in this activity. This is not just about preventing people from going 
about their lawful activity; it is also about preventing harm to these people. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [4.27 pm] — in reply: Firstly, 
I thank members for their contributions to the debate on the Criminal Code Amendment (Prevention of Lawful 
Activity) Bill 2015. I propose to deal with several themes that have been raised over almost a year since this bill 
was introduced. Regrettably, many of the themes are not particularly novel. They were explored almost entirely 
in the first couple of speeches that were made about the bill and have simply been repeated ever since, without 
taking the debate any further. I understand that the announced intention of the opposition is to oppose the bill 
regardless of its merits and regardless of the extent to which any concerns regarding it may be addressed; 
likewise with the Greens who are implacably against the bill, despite suggestions that it ought to be referred to 
committee to improve it in some fashion. 
There has been an enormous amount of talk about rights—some inherent rights to protest, to freedom of speech, 
a right to do this, a right to do that and a right to do all sorts of things. Not much has been said about the right to 
go about one’s lawful business, the right to enjoy one’s property or the right to no interference by those who, 
with no public mandate and no lawful authority, choose to interfere with people going about their daily lives. It 
seems that the most overriding right is that of a small pressure group of self-righteous people to interfere with 
everyone else and that somehow overrides all other lawful activity and freedoms. I will address that in a little 
more detail when we get to the question of the United Nations conventions, which have been cited on numerous 
occasions but without any specificity as to what they are. They seem to be trotted out at every occasion but 
without explaining what they say and the limits of it. 
By way of introduction, this bill was not created in haste. It stems from discussions as far back as 2012 when 
protests at James Price Point were underway and were effectively preventing the lawful activities of contractors 
at that site. It was suggested that somehow this was a great example of how protest activity achieved something, 
but the end of that project came from an analysis by the courts applying the applicable law at the time. It had 
nothing to do with the imported rent-a-crowds that found interest in the welfare of Broome at the time and then, 
immediately after the project came to an end, fled to some other place where they caused misery to the local 
inhabitants. But that is what was going on there, and that sort of behaviour is not acceptable to any government 
with responsibility for the rule of law. Not only does it affect the rights of others to go about their lawful 
business, but the methods that are employed are dangerous to the protester, potentially dangerous to the person 
conducting the lawful activity and dangerous to the police or the contractors employed to assist in the release of 
that protester from the equipment they have chosen to affix themselves to or to bar the lawful activity. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 33.] 
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